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NO. 25310
I N THE | NTERMEDI ATE COURT OF APPEALS

OF THE STATE OF HAWAI ‘|

KATHERINE E. H KIM individually and on behal f of
KARA J. KIM and KARA J. KIM Appell ants-Appellants,
v. J. P. SCHMDT,?! I nsurance Conm ssi oner, Departnent
of Commerce and Consuner Affairs, State of Hawai ‘i,
and HAWAI | NMEDI CAL SERVI CE ASSOCI ATI ON,

Appel | ees- Appel | ees

APPEAL FROM THE CI RCUI T COURT OF THE FIRST CIRCU T
(Gv. No. 01-1-3266-11)

SUVMARY DI SPOSI TI ON ORDER
(By: Burns, C.J., Watanabe, and Lim JJ.)

This appeal stens froma request filed by
Appel | ant - Appel | ant Katherine E. H Kim (Katherine) with
Appel | ee- Appel | ee I nsurance Conmm ssioner for the State of Hawai ‘i
(the Insurance Conmi ssioner), seeking external review under the
Patients' Bill of R ghts and Responsibilities Act, Hawaii Revised
Statutes (HRS) chapter 432E (Supp. 2003), of the final interna
determ nati on of Appellee-Appell ee Hawaii Medical Service
Associ ation (HVSA) to deny health care coverage for nutritiona
services provided to Katherine' s daughter, Appellant-Appellant

Kara J. Kim (Kara), as part of a treatnment programfor anorexia

! The request for external review was initially filed with Wayne C.
Metcal f, IIl (Metcalf) the former Insurance Conm ssioner for the State of
Hawai i. J. P. Schm dt succeeded Metcalf as the Insurance Conm ssioner
effective February 3, 2003 and is automatically substituted as
Appel | ee- Appel | ee I nsurance Comm ssioner (the Insurance Comm ssioner),
pursuant to Hawai ‘i Rul es of Appellate Procedure Rule 43(c)(1).
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nervosa. (Katherine and Kara hereinafter will be collectively
referred to as "the Kins.")

Pursuant to HRS § 432E-6(a)(4) (Supp. 2003), the
| nsurance Conmm ssioner, "[u]pon receipt of the request for
external review and upon a show ng of good cause, . . . shal
appoi nt the nenbers of the panel and shall conduct a review
heari ng pursuant to [HRS] chapter 91[,]" the Hawai i
Adm ni strative Procedure Act. HRS 8 432E-6(a)(4). However,
pursuant to HRS 8§ 432E-6(a)(6), the Insurance Conm ssi oner,
"[a]fter considering the enrollee's conplaint, the nmanaged care
pl an's response, and any affidavits filed by the parties,
may dism ss the request for external reviewif it is determ ned
that the request is frivolous or without nerit[.]" HRS
8§ 432E-6(a)(6).

In this case, the Insurance Conm ssioner, after
consi dering Katherine's request, HVSA' s response, and ot her
docunents submtted by Katherine and HVBA, concluded that "the
nutritional services in dispute are not covered by [Katherine's]
Plan.[?] Thus, [Katherine's] request for external reviewis
w thout nmerit and the petition should be dism ssed pursuant to

HRS § 432E-6(a)(6)."

2 The lnsurance Comm ssioner specifically determ ned that the
nutritional services were not covered by Katherine's health insurance plan
wi th HMSA because "[t]he nutritional services were not rendered by an
"approved physician or other practitioner' as required by Chapter 1, page 1 of
the Plan and the nutritional services are not |listed as covered services in
Chapter 4 of the Plan, 'Description of Benefits.'"
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On Novenber 9, 2001, the Kins appealed to the Crcuit
Court of the First Grcuit (the circuit court) pursuant to HRS
8 91-14 (1993). The thrust of the Kins' argunent was that the
| nsurance Conmm ssioner wongfully dismssed their request for
external review without affording thema contested case heari ng.
Therefore, "[t]he I nsurance Conm ssioner's Order of D sm ssal was
made upon unl awful procedure and violate[d] [their] due process
rights under . . . [HRS] Chapter 91, Article |, Section 5 of the
Hawai i State Constitution, and the Fifth and Fourteenth
Amendnents to the United States Constitution.”

On August 12, 2002, the circuit court, Judge Eden
El i zabeth H fo presiding, entered (1) an Oder Affirmng
| nsurance Comm ssioner's Order of Dismssal, and (2) a Final
Judgnent in favor of the Insurance Comm ssioner and HVSA and
against the Kins. This appeal foll owed.

On Decenber 16, 2004, the Hawai ‘i Suprene Court issued

an anended opinion in Hawaii Mnt. Alliance Ass'n v. lnsurance

Commir, 106 Hawai ‘i 21, 100 P.3d 952 (2004) (HVAA), hol ding that
HRS 8§ 432E-6, Hawai ‘i's external review statute, conflicted with
the civil enforcenent renmedy set forth in Section 1132(a) of the
Enpl oyee Retirenment Incone Security Act of 1974 (ERI SA), 29

U S C 8§ 1001 et seq., and was therefore preenpted and
unenforceable. HMAA 106 Hawai ‘i at 34-35, 100 P.3d at 965-66.
The suprenme court further concluded that because HRS § 432E-6 was
preenpted, the Insurance Conm ssioner did not have subject matter
jurisdiction to consider a claimant's request for attorneys' fees
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and costs, id. at 35, 100 P.3d at 966, and, accordingly, vacated
the I nsurance Comm ssioner's orders that had been appeal ed and
the circuit court's judgnent affirmng the Insurance
Comm ssi oner's orders.

The HMAA decision is dispositive of this appeal because
Kat herine's health plan is governed by ERI SA. Accordingly, we
simlarly conclude that the |Insurance Comm ssioner | acked subject
matter jurisdiction to review the Kins' claim and, consequently,
the circuit court |acked subject matter jurisdiction to review
the nerits of the Kins' appeal. W therefore vacate: (1) the
circuit court's Oder Affirmng Insurance Conmm ssioner's Order of
Dismssal, (2) the circuit court's Final Judgnent, and (3) the
| nsurance Comm ssioner's Order of Dism ssal.

DATED: Honol ul u, Hawai ‘i, January 5, 2005.
Ronal d Al bu (Al bu & Al bu) for
appel | ant s- appel | ant s.
El | en Godbey Carson and D anne
W nter Brookins (Al ston Hunt
Fl oyd & I ng, of counsel) for
appel | ee- appel | ee Hawai i
Medi cal Service Association
Deborah Day Enmerson and
David A Wbber, deputy
attorneys general, State of
Hawai ‘i, for appell ee-appellee
| nsurance Comm ssi oner,
Depart ment of Comrerce and

Consuner Affairs, State of
Hawai ‘i .
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